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UNITED STATES

SECURITiES AND EXCHANGE COMMISSION

WASHINGTON D.C 20549.4561

DIVISION OF III
CORPORATION FINANCE

12025677

Jhmny Yang MAR 72012
_______________Merck

jimmy.yang5@rnercic.cIq

Re Merck Co Inc

Incoming letter dated January 20 2012
__________

Dear Mr Yang

This is in response to your letter dated January 20 2012 concerning the

shareholder proposal submitted to Merck by Kenneth Steiner We also have received

letters on the proponents behalf dated January 252012 and February 82012 Copies of

all of the correspondence on which this response is based will be made available on our

website at httpllwww.sec.gov/divisions/coroflnlcf-noaCtioflhl4a-8.shtflll
For your

reference brief discussion of the Divisions informal procedures regarding shareholder

proposals is also available at the same website address

March 2012

Act 1Q4

JLfc4Rule

Public

Availability
-1-IL

Enclosure

cc John Chevedden

Sincerely

TedYu

Senior Special Counsel

FISMA 0MB Memorandum



March 72012

Response of the Office of Chief Counsel

Division of Coworation Finance

Re Merck Co Inc

Incoming letter dated January 202012

The proposal asks the board to take the steps necessary unilaterally to the fullest

extent permittedby law to amend the bylaws and each appropriate governing document

to enabló one or more holders ofnot less than one-tenth of the companys voting power

or the lowest percentage of outstanding common stock permitted by state law to call

special meeting

We are unable to concur in your view that Merck may exclude the proposal under

rules 14a-8b and 14a-8f In this regard we note that the proof of ownership statement

was provided by broker that provides proof of ownership statements on behalf of its

affiliated DTC participant Accordingly we do not believe that Merck may omit the

proposal from its proxy materials in reliance on rules 14a-8b and 14a-Sf

We are unable to concur in your view that Merck may exclude the proposal
under

rule 14a-8i1O We note that the proposal seeks to allow shareholders to call special

meeting ifthey own not less than one-tenth of Mercks voting power whereas under

New Jersey law Merck is required to hold special meeting of shareholders.if upon

showing of good cause by holders of not loss than 10% of all shares entitled to vote at

meeting the court orders special meeting to be called and held We are unable to

conclude that compliance with this requirement substantially implements the proposal

Accordingly we do not believe that Merck may omit the proposal from its proxy

materials in reliance on rule 14a-8i10

Sincerely

Angie Kim

Attorney-Adviser



DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDIJRES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240 14a-8J as with other matters under the proxy

rues is to aid those who must comply with the rule by offering informal advice and suggestions

andto determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company

support of its mtention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions stafi the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or notactivities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the stalls and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination nOt to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of a-company from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy

materil



JOHN c1WVEDDEN

RSMA 0MB Memorandum

February 2012

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 StreetNE

Washington DC 20549

Rule 14a-8 Proposal

Merck Co Ific MRK
Special Meeting

Kenneth Steiner

Ladies and Gentlemen

This further responds to the January 202012 company request to avoid this established rule 14a-

proposaL

The company admits it did not provide copy of SLI3 14F

The company letter said that Mr Sterner can confirm whether particular broker is DTC

participant by checldng awcbsite TI Ameritrade is listed on the very website the company

referred him to

And even had the company forwarded SLB 14F to the proponent there is no SLB 14F textthat

states that DTC participant cannot delegate the preparation of letter to an entity in the same

corporate family

And once Merck promptly received the TI Ameritrade letter the company had no question for

Mr Steiner although the company was well aware that this was the first ear that SLB 14F was

ineffect

The company cites King PharmaceutlcaLs Inc March 17 2010 but does not discuss whether

Tennessee law which governs King Pharmaceuticals requires Superior Court action to call

special meeting

The proposal submitted to Merck clearly does not ask for dependent right to special

shareholder meeting that hinges upon Superior Court action

This is to request that the Office of Chief Counsel allow this resolution to stand and be voted

upon in the 2012 proxy



Sincerely

cc Kenneth Steiner

Jimmy Yang hnmy.yang5mecckcom



JOHN HEVEDDEN

RSMA 0MB Memorandum

January 252012

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

lOOFStreetNE

Washington DC 20549

Rule 14a-S Proposal

Merck Co Inc MRK
Special Meeting

Kenneth Steiner

Ladies and Gentlemen

This responds to the January 202012 company request to avoid this established rule 14a-8

proposal

The company cites King PhannaceuticaLc Inc March 172010 butdoes not discuss whether

Tennessee law which governs King Pharmaceuticals requires Superior Court action to call

special meeting

The proposal submitted to Merck clearly does not ask for right to special shareholder meeting

that depends upon Superior Court action

This is to request that the Securities and Exchange Commissionallow this resolution to stand and

be voted upon in the 2012-proxy

Sincerely

cc Kenneth Steiner

Jimmy Yang jimmy.yang5merck.com



March 17 2010

The proposal asks the board to take the steps necessary to amend the bylaws and

each appropriate goverfling document to give holders of 10% ofKingPharn3aceuticalss

outstanding common stock or the lowest.perccntage allowed by law above 10%.the

power to call special shareownet meeting

There appears to be some basis ibr your view that King Pharmaceuticals inay

cxc _______ rule 14a-8i10 In this regard we note your representation

that inal ennessee law King Phaunaceuticals must bold special meeting of

shareholders upon the request of holders of 10% ofthe votes entitled to be cast on any

issue proposed to be considered at the special meeting Accordingly we will not

recommend enrcement.actlonto ihe CommissionifKing Pharmaceuticals omits the

proposal from itproxy materials in reliance on rule 14a-S1XIO In reaching thb

position we have not found it necessarytó address the alternative basis for omission

upon which ICing Phannaceuticals relies

Sincerely

\fflie Rizzo

Attorney-Adviser

Response of the Office of Chief Counsel

Division of Cprooratien Finance

Incommg letter dated January22 2010



January202012

The Proposal

Our Opinion

ATTORNEYS LAW

Merck Co Inc

One Drive

Whitdiousc Station New Jersey 08889-0100

Ladies and Gentlemen

We have acted as special New Jersey counsel to Merck Co inc New Jersey

corporation the Company in connection with proposal the Proposal submined by

Kenneth Steiner the Proponent which the Proponent intends to present at the Companys

2012 annual meeting of shareholders In connection tbcre4vith you have requested our opinion

with respect to certain matters under the New Jersey Business Corporation Act the 8CR as

set foribbelow

In connection with the opinion contained in this Ietr we have reviewed the Restated

Certificate of Incorporation of the Company as filed with the Department of the Treasury of the

Stale of New Jersey on November 2009 ii the by-laws of the Company effective as of

January 2012 the By-laws and iiithe Proposal and the supporting statement thereto

The Proposal requests that the Companys board of directors take the steps necessary

unilaterally to enable one or more shareholdcrs holding nor less than one-tenth of the

voting power of the Corporation to call special meeting Orthe lowest percentage of our

outstanding common stock pennitted by state law.t

You havc asked for our opinion as to whØthcjunder the BCA holders of ten percent

10% or mote of the outstanding conunon stock of the Coiiipany currently have the zight to call

special meeting of the shareholders of the Company

The full text of the Proposal Is sa fuflows R.solvd Shareownet asWour board to lake the steps necessazy

unslatesallyto the fulled extent permitted by law te amend our bylaws and each appropnate governing docwnent

to enable onearmore harelmoldcrs holding not lessthan onc4cnth of the voting power of the Corporation to call

special meeting Ortbe lowest percentage orow outstanding common ock pencitted by state law

Loweastela Sandier PC ii CalcIIts Law.ssI S.iudt.r UP www4.wensteia.com
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BCA 14A5-3 provides that

Special meetings of the shareholders maybe called by the president or the board

or by such other officers directors or shareho1dersas may be provided in the by
laws Notwithstanding any such provision upon 4ie application of the holder or

hOIdetsOfflOtIeSSthafl l0%ofallthesharesentitledtovOteatafllcctiflthe

Superior Court in art action in which the court may proceed in summary

manner for good cause shown may order spccialmceting
of the shareholders to

be called and held at such timeand place upon such nodcc and for the transaction

of such business as may be designated in such ordfr At any meeting ordcrcd to

be called pursuant to this section the harehoIders picscflt in person or by proxy

mid having voting powers shall constitute quonmi for the transaction of the

business designated in such order

There is no case law interpreting the above statutory povislon in manner that affects or

otherwise vitiates the right of shareholders to request special meeting in accordance with the

plain terms of BCA 14A5-3

In addition while Article Section of the Companys By-laws allows holders of record

of 25% or mere of the stock of the Company entitled to VOte at meeting of shareholders to

request the calling of special meeting of sharcholders hâlders of not less than 10% of all the

shares entitled to vote at meeting nonetheless have the right to request the calling of special

meeting pursuanito
BCA 14A.5.3

Based on the forcgobt and subject tothe lb ati and qualifications set forth herein

we are of the opinion that upon the application of the holder or holders of not less than 10% of

all the shares entitled to vote at mectin the Superior Court of New Jersey in an action in

which the court may proceed ins summary maimer for god cause shown may order.a special

meeting of the shareholders to be called and held at such time and place upon such notice and

for the transaction of such business as may be designated kYsuch order

We express no opinion herein other than as to matters covered by the BCA

Our opinion is rendered as of the date hereof and we assume no obligation to advise you

of changes hi law or fact or the effect thereof on the opinions expressed herein that hereafter

may come to our attention

.it IY
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lou may fornish copy of this letter to the Sccurites and Exchange Commission and the

Proponent in connection with the matters described hciein Subjcct to the foregoing the opinion

contained in this letter is rendered solely for your infonnation in connection with the shove

referenced matter and may not be deli vercd or quoted so any other person or relied upon the any

other purpose without our prior
written consent

Very truly yours

LOWENS1EIN SANDLER PC

ITIIV tA



Office of Corporate Staff Counse4
Merck

WS3845

OneMerckDdve

R0.BOx 100

WNtehouse Station NJ O888fl100

19084231000

F908 735 1218

merck.coiu

January 202012

Securities and Exchange CommissIon

MERCK
Division.ofCcrporaton Finance

Office of Chief Counsel

lOOFStreetN.E

Washington D.C 20549

Re Shareholder Proposal fr Kenneth Steiner

Ladies and Gentlemen

MŁrçk Co Inc New Jersey corporation Merck or the Company received

shareholder proposal the Proposer from Kenneth Sterner the Proponent for inclusion in

the proxy materials for the Companys 2012 Annual Meeting of Stockholders the Proxy

Materials

In accordance with LegalBulietin 141 November 2008 this letter is being

transmitted via electronic mail to sharehoidetproposalssec.gOv Also in accordance with Rule

14a-8Q of the Securities Exchange Act of 1934 as amended the Exchange Act the Company

is simultaneously sending copy of this letter and us attachments to the Proponent as notice of its

intention to exclude the Proposal and supporting statements from the Proxy Materials arid the

reasons for the omission The Company intends to file its definitive Proxy Materials with the

Commission on or after April 102012 Accordingly pursuant to Rule 14a-8j this letter is

being timely submitted not less iian SO clsy in a4vance of such filing

SL1MM.Y

We believe that the Proposal may properly be excluded from our Proxy Materials for the

following reasons each of whióh in and of itself should be sufficient

Pursuant to Rule 14a-8b and Rule 14a-8tXi because the Proponent failed to timely

provide the requisite proof of continuous stock ownership in response to the Companys

request forthat inform tion

Pursuant to Rule 14a-SiXlO because the Company already has substantially

implemented the Proposal

BACKGROUND

On December 13 2011 the Companyreeeive4 afaxed Ietterdated November 2011

from the Proponent which included shareholder proposal for inclusion in the Companys Proxy

Materials The letter also appointed Jo Chevedden as the Proponets designee the

Designee copy of the Proposal and the accompanying letter from the Proponent are

attached to thjs letter as Exhibit On December 142011 the Company received afaxed letter
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also dated November 2011 with band written notation saying REVISED DECEMBER 14

201 The Proponent requests the Companys Proxy Materials include the following proposal

Resolved Shareowners ask our board to take the steps necessary unilaterally to

the fullest extent permitted by law to amend our bylaws and each appropriate

governing document to enable one or more shareholders holding not less than

one..tentb of the votIng power of the Corporation to call special meeting Or

the lowest percentage of our outstanding common stock permitted by state law

copy of the revised Proposal and the accompanying letter lam the Proponent are attached to

this letter as Exhibit Proponent did not include with either Proposal documentary evidence of

ownemiuip of Company securities sufficient to satisfy the requirements Rule 14a-8b

On December 19 2011 within 14 days of receiving the Proposal and after confirming

that the Proponent did not appear in the Companys records as shareholder the Company sent

letter along with copy of Rule 14a-8 to the Proponent and his Designee requesting proof of

ownership sufficient to satisfy the requirements
of Rule 14a4b the Deficiency Notice

copy of the Deficiency Notice Is attahed hereto as ExhibIt The Deficiency Notice explained

how the Proponent could comply with Rule 14a-8 and requested the Proponent or its Designee to

reply within 14 days of receipt
of the Companys letter On December 20 2011 the Company

received by fax letter from Proponents broker Th Ameritrade copy of the letter is attached

hereto as Exhibit

ANALYSIS

The Proposal May Be Excluded Pursuant to Rule 14a-Sb and Rule 14a4fXl

Rule 14a-8b requires that Proponeutmust continuously have held at least $2000 in

rnarket.value or 1% of the stock entitled tobe voted on theproposal at the meeting for at least

one year by the date of the proposals submission and mu st continue to hold those securities

through the date of the meeting

Staff Legal Bulletin No 14 places the burden of proving
these ownership requirements

on the Proponent the shareholder Is responsible for proving his other eligibility to submit

proposal to the company The Staff has consistently granted no action relief with respect to the

omission of ptoposal when Proponent has failed to supply documentary support regarding the

ownership requirements within the prescribed time period after receipt of anotice pursuant to

Rule 14a-8f See Unocal Corporation avail February 25 1997 Motorola Inc avail

September 282001 Actuant Corporation avail October 16 2001 iLl Heinz Co avail May

232006 Yahoo Inc avaIl March 29 2007 1DACORP Inc avail March 52008 and

WendysIAibys Group Inc March 1.9 2009 Staff Legal Bulletin No 14F SLB 14F has

clarified the Staffs position on proof of ownership letters and stated such letters must come from

the record holder of the Proponenes shares and that only Depository Trust Company DTC
participants are viewed as record holders of securities that deposited at DTC

The Proponent did not include verification of his stock ownership with the submission of

his Proposal After the Company reviewed its stock records and confirmed that the Proponent

was not record holder of Company shares it sent the Deficiency Notice within 14 days of

receipt of the Proposal outlining the eligibility requirements
of Rule 14a-8b and of the required
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timeframe during which the Proponent must provide response The Deficiency Notice

specifically stated in accordance with SLB 14F that unless share ownership could be verified via

filings with the Commissionthe Proponent would need to submit written statemen from the

record holder of the securities Furthermore the Deficiency Notice stated

Most large U.S brokers and banks deposit their customers securities with and

hold those securities through the Depository Trust Company DTC
registered clearing agency acting as asecuritiesdepository Orily DTC

participants will be viewed as record holders of securities that are deposited at

DTC You or Kenneth Steiner can coiifirrn whether particular broker or bank is

DTC participant by checking DTCs participant list which is currently

available on the internet at

http.f/www.dtcc.corndownIoad8/anemberShiP/direCt01ieStPhaP

If Kenneth Steiners broker or bank is not on LYTCs participant list you or

Kenneth Steiner will need to obtain proof of ownership from the DTC participant

through which the securities are held This information should be available by

asking Kenneth Steiners broker orbank Ifthe DTC participant knows Kenneth

Steiners brokers or banks holdings but not Kenneth Steiners the ownership

requirement may be satisfied by obtaining and submitting two proof of

ownership statements verifying that at the time the proposal was submitted the

required amount of securities were continuously held for at least one year from

the date of the proposal one from the broker or bank confirming Kenneth

Steiners ownership and the other frm the DTC participant confinning Kenneth

Steiners broker or banks ownership

On December 202011 the Company received fax from TI Ameritrade the Broker

Letter copy of which is attached hereto as Exhibit The footer on the Broker Letter states

11 Ameritrade Inc. member HNRA/SIPC/NFA TD Arneritrade is trademark

jointly owned byTI Ameritrade IP Company Inc and The Toronto-Dominion

Bank

None of TI Ameritrade Inc it ArneritradeIP Company Inc or The Toronto-

Dominion Bank are DTC participants according to the DTC participant.list The Broker Letter

indicates that the relevant shares are held with TI Ameritrade Clearing Inc which is DTC

participant however the letter supplied to the Company to verify Proponents requisite stock

ownership for the requisite period did not come from 11 Ameritrade Clearing Inc The

Deficiency Notice clearly stated that if the Proponents broker or bank is not DTC participant

then the requirement could be satisfied by two letters one from the broker or bank and the other

from the DTC participant

The Staff previously
has granted

no-action relief in circumstances where the wrong entity

provided information intended to satisfy the informational requirements
of Rule 14a-8 For

example in Coca-Cola Company February 42008 the SEC granted no-action relief under Rule

14a-8b where the entity identified in the proof of ownership front the Proponent was different

than the entity that had submitted the proposal the proposal was submitted by The ireat Neck

Capital Appreciation LTD Partnership however the kers letter related to ownership by The
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Great Neck Capital Appreciation Investment Partnerships LP Similarly in Energen Corp Feb

222011 the SEC granted no-action relief with respect to proposal
submitted by the Calvert

Group on behalf of affiliated funds with similarnames but that were separate entities and where

the Calvert Group but not the funds provided representations about the funds plans to hold

company shares through the date of the companys annual meeting of stockholders See also

Chesapeake Energy Corp Apr 2010 granting no-action relief under Rule 14a-8 where an

investment adviser submitted stockholder proposals on behalf of accounts of affiliated funds

Similar to the situations addressed by these no-action letters the documentation that the

Proponent has provided to the Company under Rule 14a-8b comes from an entity that cannot

provide documentation that satisfies the requirements
of Rule 14a-8 In each of the letters noted

above the SEC granted no-action relief

Additionally SLB 14F states

The staff will grant no-action relief to company on the basis that the

shareholders proofof ownership is not from DTC participant only if the

companys notice of defect describes the required proof of ownership in

manner that is consistent with the guidance contained in this bulletin Under Rule

14a-8fi the shareholder will have an opportunity to obtain the requisite proof

of ownership after receiving the notice of defect

Because the Companys Deficiency Notice described proof of ownership in inaruier

consistent with SLB 14F and because the Broker Letter was not from DTC participant the

Company is entitled to exclude the Proposal in reliance on Rule 14a-8b and Rule 14a-8tXl

The Proposal May Be Excluded Pursuant to Rule 14a-8IX1O because the Company

already has substantially implemented the Proposal

Rule i4a-8iX.l0 permits company to exclude proposal
from its proxy materials if the

company has already substantially implemented the proposaL The Commission has stated that

for proposal to be omitted as moot under this rule it must be substantially implemented by

company not implemented in full or precisely as presented See Exchange Act Release No

2009 August 16 1983 The general policy underlying the substantially implemented basis

for exclusion is to avoid the possibility
of sharehOlders having to consider matters which have

already been favorably acted upon by the management See Exchange Act Release No 12598

July 1976

The Staff has consistently permitted exclusion of shareholder proposal when company

has already substantially implemented the essential objective of the proposal even if by

other than those suggested by the shareholder proponent See e.g Wal-Mart Slores Inc March

302010 concurring that companys adoption of various internal policies and adherence to

particular principles substantially implemented proposal seeking the adoption of principles for

national and international action to stop global warming specifledin the proposal PGE
Corporation March 10 2010 concurring that companys practice of disclosing annual

charitable contributions in various locations on its website substantially implemented proposal

seeking semi-annual report on SCCfiCinformation regarding the companys charitable

contributions Aetna Inc March27 2009 concurring that report on gender considerations in

setting insurance rates substantially implemented proposal seeking report on the companys
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policy responses to public concerns about gender and insurance despite the proponents

arguments that the report did not fully address all issues addressed in the proposal

Furthermore the Staff consistently has concurred in the exclusion of proposals under

Rule 14a-8iXIO where companies compliance with legal or regulatory requirements rather

than specific management or board action addressed the concerns underlying the proposals See

Johnson Johnson Feb 172006 permittingthc exclusion of proposal that required the

company to verify employment eligibility of current and future employees and to terminate any

employóe not authorized to work in the United States on the basis that the company already was

required to take such actions under federal law .AMR Coip April17 2000 pennitting the

exclusion of proposal recommending tbatthe companys audit nominating and compensation

committees Consist entirely of independent directors on the basis that the company Was subject to

the independence standards set forth in New York Stock Exchange NYSE listing standards

Section 162molthe Internal Revenue Code and Exchange Act Rule 16b-3 for directors serving

on such committees and Eastman Kodak Co Feb 1991 pernitting the exclusion of

proposal recommending that the companys board of directors adopt poliny of publishing in the

companys annual report the costs of all fines.paid by the company for violations of

environmental laws based on representation by the company that it complied with Item 103 of

Regulation S-K which requires similar albeit not identical disclosure

Accordingly Rule 14a-8iI0 permits the exclusion of proposal
when company has

implemented the essential objective of the proposal even where there the companys actions do

not exactly correspond to the actions sought by the proposal

The Proposal seeks to permit holders of at least 10% or the lowest percentage of our

outstanding common stockpermitted by state law the voting power of the Company to call

special meeting of shareholders The Company has substantially implemented the Proposal

because under New Jersey law the Company must hold special meeting of shareholders upon

showing of good cause to the New Jersey Superior Court by holders of at least 10% of the votes

entitled to be cast at such meeting This view of the Companys obligations under New Jersey law

is supported by an opinion of Lowenstein Sandier PC counsel for the Company copy of which

is attached hereto as ExhibitS the New Jersey Law Opinion

As further discussed in the New Jersey Law Opinion the Company is subject to Section

14A5-3 of the New Jersey Business Corporation Act the Act which provides that

Special meetings of the shareholders may be called by the president or the board

or by such other officers directors or shareholders as maybe provided in the by
laws Notwithstanding any such provision upon the application of the bolder or

holders of not less than 10% of all the shares entitled to vote at meeting the

Superior Court in an action in which the conrt may proceed in summary

manner for good cause shown may order special meeting of the shareholders

to be called and held at such time and place upon such notice and for the

transaction of such business as may be designated in such order At any meeting

ordered to be called pursuant to this section the shareholders present in person or

by proxy and having voting powers shall constitute quorum for the transaction

of the business designated in such order
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The Companys by-laws currently allow for holders of 25% of the Companys stock that

is entitled to vote at meeting to call special meeting However as fiuxther discussed in the New

Jersey Law Opinion the Act speciticafly says any such provision..

meaning that despite the companys 25% threshold the Company is still subect to the 10%

threshàld as established by Section l4A53 of the Act The Companys existing compliance

with this section of the Act meets the two essential objectives of the Proposal providing

Company shareholders with the ability to call special meeting and establishing minimal

10% ownership requirement an Company shareholders or groups of shareholders before they are

able to call special meeting By virtue of incorporating in New.Jersey and application of the

Act the Company has substantially implemented the Proposal The Staff came to similar

conclusion with nearly identical ihet pattern in King P/Ia rmaceuticals Inc March 172010

There the Staff agreed with the companys argument that the proposal was substantially

implemented based on the companys representation that under Tennessee law the company must

hold special meeting of shareholders upon the request of holders of 10% of the votes entitled to

be cast

Section 14A5-3 of the Act requires showing of good cause This requirement is not

part of the Proposal However the Staff consistently has agreed that company need not have

implemented proposal identically for That proposal to be substantially irnplemcnted rather

the Staff has granted no-action relief if company has implemented the essential objectives of the

proposal See e.g General Dynamics Corporation Feb 2009 permitting the exclusion of

proposal that requested the companys board of directors take all
SfleCOsSazy to amend the

companys bylaws and other governing documents to permit.holders of 10% of the companys

common stock to call special meeting because the company approved bylaw amendment

allowing single shareholder holding 10% or group of stockholders holding at least 25% of the

combined voting power of the company to call special meeting and Eaitman Kodak Co Feb
1.991

For the reasons set forth above the Company has substantially implemented the Proposal

and therefore the Proposal may be excluded from the Companys 2012 proxy materials in

reliance on Rule 14a-8i10
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CONCLUSION

Accordingly for reasons and without addressing or waiving any

oth possible grounds for exclusion the Company requests
the Staff to concur in our opinion that

sal may be excluded from the Companys Proxy Materials for the reasons set forth

herein

If you have any questions or require any 1urther informtion please contact me by phone

at 908-423-5744 or my email atjimnw.vana5Qhnerck.corn Should you disagree with the

conclusions set forth..in this letter we respectfully request the opportunity to confer with you prior

to the determination of the Staffs final position

Very tnuly yours

Legal Director
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3.2/13/2B11 192 FISMA 0MB Memorandum PAGE 81/03

Kenneth Stçiner

FISMA 0MB Memorandum
Office of the Socre

Mt Richard Clark

iaixman of the.Board

Merck Co Tc MRK
jcDr
%Thitehouae Statjon NJ 08889

ne 908 423400.0

Dear Mr Clark

InsixpportoftheIc-tennperfornianceOQur companytsubinit my attached Rule 14fr8

ptoposaL This proposal is for the nextannual sharehelder meeting will nieet Rule 14a-8

requixnt including the numis ownsbip of the required
stock value until af the date

of the reectxve sbarebohr metting The sulmutted fornat with the shareholder-supphei

emphasis is intended to be used for duztve proxy publication This is my proxy for John

Chevedden aiid/or his esgnee to forward this Rail 14a4 proposal to the compatty and to act on

my behalf regarding this Ride 14a-8 propoeal and/or modificatton of tt for the forthcoming

shateholder meeting before during aid after the forthcoming iereho1der meetIng Please direct

_1 .4.. fCf%lj ai.w1rw vrv nili 14-5 nronO5I toJohn Cieved4en

FISMA 0MB Memorandum

to ci1itateproóipt and vtabin flUDiCatiODL Please identity ts.proposaL asmy proposal

ox4ualvey

This lette dees not cover proposalsthat are not rule 14a-8 proposals This lettc does notErant

the power to vote

oor consideration andthe-cornideration ofthe Board of Directors is eciated in support of

the long-term peiformance of our company Please acknowlcdgc receipt of my proposal

promptly by emmi lb FISMA 0MB Memorandum

//

00 Celia Colbert

Secreta

FX 908-735-1224

Pax 908.7351216

Debra Boliwage debrn_boagemorck.Com
Senior Assistant Secretary



12/13/2011 Z21 FISMA 0MB Memorandum
02/D3

MRK Rule 14a.8 Proposal December 2011

SpecIal Shareowner Meetings

Resolved Shareowners ask our board to take the steps necessary unilaterally to the fullest extent

perinhted by law to amend our bylaws an each appropriate governing document that enables

ox Or etotdcrs holding not lees th5fl onc-tenlt of the.votlug power of the

Corpoation to call special meeting 0r the lowest percentage
of our outstanding con

stopertted by state law

This includes that such bylaw andI charter text will uot Mva any exclusionary or prohibitive

language in regard to calling special meeting that apply only to shareowncrs but not to

managementand/or the board to the fullest catent permitted by law

Moption ofthin proposal should be-accomplished in the simplest manner possible It can

possibly be accomplished by adding afewenabinig words to Article Section Special

Meatmgs Specaal meutgs of the stockholders may be held at any location dengnated by the

Board of heneter and as oftenas the cani of Dimotors shall call anch iflee6nga

Stibjeet to the rights of the-holdUs of any class or series thed Stock then outstanding

stcb meetings 1iaItbe called aty time upon the.written request of the hldcssof recoid of

25% or more of the stock of the inpany entitled to vote at any such mcethg7

This proposal topic won 56%-por at our 2009 annual meeting to enable ne-tefl1h of the

votmg power barebolders to call special meeting Thi proposal topic at oe-tcnth also

won more then 60% support at CVS Sprint
and Safeway Tins propoeal

does not impact our

boards current power oall special meoring

TJrc.icit ofiaSpeulal Shareowutr Maethg proposal should also be considered lathe context

of the opporlU it fo additignal provementib cair ccmtpanys 2011 rpottcd corporate

govmnsflcc in order to macow company more compe1tivc

The Côrpbrate Library au indcçendent investitient research firm rated our company Wwith

l4Igh Governance Risk and Very High ConOenf in Executive Pay $24 million hour

fonner CEO Richerd Clark Mr Clarks pension was increased by $6 million

Mr Clattalso received.a mega-grantof 672000 Stock options
that vested simply after time In

fact all our Named Eccubvc Officers received time-based restricted stock units aix stock

ptionin.20i0 Equity sliuldluave per once-vesting features in orderto asene full

alignment with shateb interests Ma ct-priced stock options can provide our executives

witbiucrative nial rewards due to rising marketalone regardless of an executives

pcrfbnnaiiee

Finally ii1nnt.portion of axauuai incentive paywas based on the subjective
evhiatioriof

our executives Subjective elements can ndenins the effectiveness of an icentivc pay plan

Please encourage our board.to respond positively to this proposal to initiate improed corporate

govnonce and make our company more competilive

Special SbareownerMeoting -Yes on



12113/2a.11 18 FISMA 0MB Memorandum
03/53

Notes

Kenneth Steiner FISMA 0MB Memorandum SsOCdtb1SprOposaL

Please tlt the titlo of the proposal is pert
of the proposaL

Number to ba.assigned by thc company

This proposal tebelieved to cpfcm th Staff Legal tin No 14B CFSepteotber 15

2004 inclUding enbed added

Accordingly going foiward webelieve that It would not be appropriate for

companies to exclude supporting statement language andor an entire proposal In

reliance on rule 14a-Sl3 in the following circumstances

the company objats.to factual asaertione.because they are not supported

the company objects to factjaI assertions that while not materially false or

misleading may be disputed or countered

the conpay objectto factual assertions because those assertions may be

Interpreted by shareholders hi manner that Is nfavorable to the Company its

directors or its officers and/or

the company objects to statements because they represent the opinion of the

shareholder proponent ore referenced source but the statements arenot

Identif led specifically as such

We behav that It Es apppdate under nil 14a4 for companies addie.s

these objections In fhelrstaten%enis of opposition

SeeasoSmMiosystenis Inc July 212005
Stock will be held uatllafter the annual meeting aixi the proposal wOJbe Dresited at the annual

flICCtlflg
P1C3C ackflOWICdgethIS proposal promptly by eLL1 FISMA 0MB Memorandum
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Kenneth Steiner

FISMA 0MB Memorandum

Mr Richard Clark

Chairman of the Board

Merck Co Inc MEK LEt 1R.t /Q L0/

Merck

Whitehouse Station NJ 08889

Phone 908 423-1000

Dear Mr Clark

In support of the long-termperformance of our compwiyl submit my attached Rule 14a-8

proposal This proposal is for the next annual shareholder meeting will meet Rule 14a-8

requirements including the.continnous ownership of the required stock value until after the date

of the respective shareholder meeting The submitted format with the shareholder-supplied

emphasis is intended to be used for definitive proxy publication This is myproxy for John

Cheveddeit and/or his designee to forward this Rule 14a4 proposal to the company and to act on

mybehalf regarding this Rule 14a-8 proposal and/or modification of it for the forthcoming

shareholder meeting before dining and after the forthcoming shareholder meeting Please direct

all future communications regarding myrule 14a-8 proposal to John Chevedden

FISMA 0MB Memorandum

to facilitate prompt and verifiable communications Please idenlil this proposal as my proposal

exclusively

This letter does not cover proposals that are not rule 14a-8 proposals This letter does not grant

the power to vote

Your consideration and the consideration of the Board of Directors is appreciated
in support of

the long-term performance of our company Please acknowledge receipt of my proposal

promptly by email tO FISMA 0MB Memorandum

II-aii
Date

cc Celia Colbert

Corporate Secretary

FX 908-735-1224

Fax 908.735.1216

Debra Boliwage debra_bollwage@merck.com
Senior Assistant Secretary



Rule 14a-8 Proposal December 132011 revised December 142011

Special Shareowner Meetings

ResoLved Shareowners ask our board to take the steps necessary unilaterally to the fullest extent

permitted by law to amend our bylaws and each appropriate governing document to enable one

or more shareholders holding not less than one-tenths oldie voting power of the Corporation to

call special meeting Orthe lowest percentage of our outstanding common stock permitted by

state law

This includes that such bylaw and/or charter text will not have any exclusionaiy or prohibitive

language in regard to calling special meeting that apply only to shareowners but not to

management and/or the board to the fullest extent permitted by law

Adoption of this proposal should be accomplished in the simplest manner possible It can

possibly be accomplished by adding few enabling words to Article Section 2- Special

Meetings Special meetings of the stockholders may be held at any location designated by the

Board of Directors whenever and as often as the Board of Directors shall call such meetings

Subject to the rights of the holders of any class or series of Preferred Stock then outstanding

such meetings shall be called at any time upon the written request of the holders of record of

25% or more of the stock of the Company entitled to vote at any such meeting

This proposal topic won 56%-support at our 2009 annual meeting to enable one-tenth of the

voting power of shareholders to call special meeting This proposal topic at one-tenth also

won more than 60% support at CVS Sprint and Safeway This proposal does not impact our

boards current power to call special meeting

The merit of this Special Shareowner Meeting proposal should also be considered in the context

of the opportunity for additional improvement in our companys 2011 reported corporate

governance in order to make our company more competitive

The Corporate Library an independent investment research finn rated our company with

High Governance Risk and Very High Concern in Executive Pay $24 million for our

former CEO Richard Clark Mr Clarks pension was increased by $6 million

Mr Clark also received mega-grant of 672000 stock options that vested simply after time In

fact all our Named Executive Officers received time-based restricted stock units and stock

options in 2010 Equity pay should have performance-vesting features in order to assure full

alignment with shareholder interests Market-priced stock options can provide our executives

with lucrative financial rewards due to rising market alone regardless of an executives

performance

Finallya significant portion of annual incentive pay was based on the subjective
evaluation of

our executives Subjective elements gan undermine the effectiveness of an incentive pay plan

Please encourage our board to respond positively to this proposal to initiate improved corporate

governance and make our company more competitive

Special Shareowner Meetings Yes on



Notes

Kenneth Steiner FISMA 0MB Memorandum sponsôid this prOpOSaL

Please note that the title of the proposal is part
of the proposal

aNumber to be assigned by the company

This proposal is believed to conform with Staff Legal Bulletin No 14B CFSeptember 15

2004 including emphasis added

Accordingly going forward we believe that it would not be appropriate for

companies to exclude supporting statement language and/or an entire proposal in

reliance on rule 14a-8I3 in the following circumstances

the company objects to factual assertions because they are not supported

the company objects to factual assertions that while not materially false or

misleading may be disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders in manner that is unfavorable to the company its

directors or its officers andlor

the company objects to statements because they represent.the opinion of the

shareholder proponent or referenced source but the statements are not

identified specifically as such

believe that it Is appmpriate under rule 14e..8 for companies address

these objections in their statem ents of opposition

See also Sun Microsystems Inc July 21 2005

Stock will be held until after the annual meeting and the proposal will be iresented at the annual

meeting Please acknowledge this proposal promptly by email FISMA 0MB Memorandum
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Office of Corporate Staff Counsel
Msrck

WS 38-45

One Merck Onve

RiBoxlOO

Whitehouse Station NJ 08889-0100

T908423 1000

908 735 1218

VIA OVERNIGHT DELIVERY
merck.com

December 19 2011 MERCK

John Chevedden

FISMA 0MB Memorandum

Dear Mr Chevedden

On December 13 2011 we received letter from Mr Kenneth Steiner submitting

shareholder proposal for inclusion in the proxy materials for the 2012 Annual Meeting of

Shareholders On December 14 2011 we received revised letter from Mr Kenneth

Steiner Both letters appointed you as the designee for the proposal

Rule 14a-8b promulgated under the U.S Securities Exchange Act of 1934 as

amended requires proponents establish continuous ownership of at least $2000 in

market value or 1% of Merck Co Inc Merck securities entitled to be voted on the

proposal at Mercks Annual Meeting of Shareholders for at least one year from the date

of submission

search of company records could not confirm that Kenneth Steiner is registered

holder of Merck securities and Kenneth Steiners letter did not provide information with

respect to this requirement If Kenneth Steiner wishes to proceed with the proposal

within 14 calendar days of your receipt of this letter you or Kenneth Steiner must

respond in writing and provide us with documentation evidencing Kenneth Steiners

continuous ownership of at least $2000 in market value of Merck securities for at least

one year from the date of submitting the proposal the first letter by submitting either

written statement from the record holder of the securities usually broker or

bank verifying that at the time the proposal was submitted Kenneth Steiner

continuously held the securities in the requisite amount for at least one year Most

large U.S brokers and banks deposit their customers securities with and hold those

securities through the Depository Trust Company DTC registered clearing

agency acting as securities depository Only DTC participants will be viewed as

TMrecord holders of securities that are deposited at DTC You or Kenneth Steiner can

confirm whether particular broker or bank is DTC participant by checking DTCs

participant list which is currently available on the internet at

http/Iwww.dtcc.comldowflloadS/memberShiP/direCtOrieS/dtClalPha.PIf

If Kenneth Steiners broker or bank is not on DTCs participant list you or Kenneth

Steiner wilt need to obtain proof of ownership from the DTC participant through which



the securities are held This information should be available by asking Kenneth

Steiners broker or bank tithe DTC participant knows Kenneth Steiners brokers or

banks holdings but not Kenneth Steiners the ownership requirement may be

satisfied by obtaining and submitting two proof of ownership statements verifying

that at the time the proposal was submitted the required amount of securities were

continuously held for at least one year from the date of the proposal one from the

broker or bank confirming Kenneth Steiners ownership and the other from the DTC

participant confirming Kenneth Steiners broker or banks ownership or

copy of filed Schedule 13D Schedule 133 Form Form Form or

amendments to those documents or updated forms reflecting Kenneth Steiners

ownership of shares as of or before the date on which the one-year eligibility period

begins and Kenneth Steiners written statement that he has continuously held the

required number of shares for the one-year period as of the date of the statement

If the holding requirement cannot be satisfied in accordance with Rule 14a-8f Merck

will be entitled to exclude the proposal In the event it is demonstrated that Kenneth

Steiner has met the holding requirement Merck reserves the right and may seek to

exclude the proposal in accordance with SEC proxy rules

For your convenience have enclosed copy of SEC Rule 14a-8 in its entirety If you

or Kenneth Steiner should have any questions you may contact me at 908 423-5744

Please direct all further correspondence regarding this matter to my attention

Cc Kenneth Steiner

Mr Chevedden

December 192011

Page

VerytnIy

FISMA 0MB Memorandum
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12/20/2011 1239 FISMA 0MB Memorandum

December20 2011

Kenneth Stetoer

FISMA 0MB Memorandum

Re TO Ainarltrade acoaUflt endlA 0MB Memorandum

Dear Kenneth StÆar

Thank you lot alkwAflg me to aesist you today Ptxsuast to yovr request ills ett to contkm that you

ho conttntiously held no ieee than 500 shares each ot

Home Depot HO
Iniemaanel Paper

Merdc Company MRK
NASDAQ OMX soup NDAQ
$twtin Banooqp Sit
Tiephoiie and Data Systems TOO

In tha TDMitftfadG Cleing Inc9 DTC Di8B accoentreflInMB MÆIathSlember00 2010

Ilyou have any further quesns please contact aOo$59-8g00 to speak 4th TDAM61IITadO Ciwtt

SeMoes lepreaentatke or omail us ci enteeMces rilroOflt We ale aeifabte 24 hours

day seven days week

Den 8lffdn

Re5earchSpeOtaUst

TDAmCrlttade

ThmnloMlmhed poitoli g.nemlb m2ltoa$aV ligla lot any d0m1501

otny eceioin D.fl ornolfan Sscaae 1It1Ini may dst born yarlDAmademoo$NYlOtelnWlt.You

thod jçlyoa theTDM1Sdde kmaetasISQMdaI rqcotdel your lDknejlsdb eccoanL

TQMlaSfate does nop beezll1e901 iwtmiedviOo Pleas pàyoerieasosL legal wlc Idulsorree

s.flIeflL OtVTtt5flIWâ0

ThAnt.slv.de1hi mmFltilW ji.lIilea ls.tes$nl1y oued W7DMaS rcaP900y tiC

MTheTotDCmWOll 9aS2OIl nodirede IP Campsny Al aeved lhpQlre1IOfk

Psaslofil
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ATTORNEYS AT LAW

January 20 2012

Merck Co Inc

One Merck Drive

Whitchouse Station New Jersey 08889-0100

Ladies and Gentlemen

We have acted as special New Jersey counsel to Merck Co Inc New Jersey

corporation the Company in connection with proposal the Proposal submitted by

Kenneth Steiner the Proponent which the Proponent intends to present at the Companys

2012 annuaL meeting of shareholders In connection therewith you have requested our opinion

with respect to certain matters under the New Jersey Business Corporation Act the BCA as

set forth below

In connection with the opinion contained in this letter we have reviewed the Restated

Certificate of Incorporation of the Company as filed with the Department of the Treasury of the

State of New Jersey on November 2009 ii the by-laws of the Company effective as of

January 2012 the By-Laws and iiithe Proposal and the supporting statement thereto

Tb Proposal

The Proposal requests that the Companys board of directors take the steps necessary

unilaterally to. enable one or more shareholders holding not less than one-tenth of the

voting power of the Corporation to call special meeting Orthe lowest percentage of our

outstanding common stock pennitted by state law

Our Opinion

You have asked for our opinion as to whºthefunder the BCA holders of ten percent

100% or more of the outstanding common stock of the Company currently have the right to call

special meeting of the shareholders of the Company

The full text of the Proposal Is as follows Resolved Shareowners asks our board to take the stcpe necessary

unilaterally to the fullest extent permitted by law to amend our bylaws lad each appropnatc governing document

to enable one or more shareholders holding not less than one-tenth ofthe voting power
of the Corporation to call

special mcetin 0r the lowest percentage of our outstanding common stock permitted by state law

Lowenstelit Sandier PC C1UINRI. towmtite Saidler UP
wWW.IOW.flStf In Corn



January 20 2012Merck Co Inc

Page

BCA 14A5-3 provides that

Special meetings of the shareholders may be calle4 by the president or the board

or by such other officers directors or shareholders as may be provided in the by

laws Notwithstanding any such provision upon the application of the holder or

holders of not less than 10% of all the shares entitled to vote at meeting the

Superior Court in an action in which the court may proceed in summary

manner for good cause shown may order special meeting of the shareholders to

be called and held at such time and place upon such notice and for the transaction

of such business as may be designated in such order At any meeting ordered to

be called pursuant to this section the thareholderspresent in person or by proxy

and having voting powers shall constitute quorum for the transaction of the

business designated in such order

There is no case law interpreting the above statutory provision in manner that affects or

otherwise vitiates the right of shareholders to request special meeting in accordance with the

plain terms of BCA 14A5-3

In addition while Article Section of the Companys By-laws allows holders of record

of 25% or more of the stock of the Company entitled to vote at meeting of shareholders to

request the calling of special meeting of shareholders holders of not less than 10% of all the

shares entitled to vote at meeting nonetheless have the right to request the calling of special

meeting pursuant to BCA 14A5-3

Based on the foregoing and subject to the llnitations and qualifications set forth herein

we are of the opinion that upon the application of the holder or holders of not less than 10% of

all the shares entitled to vote ata meeting the Superior Court of New Jersey in an action in

which the court may proceed in summary manner for good cause shown may order special

meeting of the shareholders to be called and held at such time and place upon such notice and

for the transaction of such business as maybe designated insuch order

We express no opinion herein other than as to matters covered by the BCA

Our opinion is rendered as of the date hereof and we assume no obligation to advise you

of changes in law or fact or the effect thereof on the opinions expressed herein that hereafter

may come to our attention

7OUV$ LV AW
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January 20 2012

You may flurnish copy of this kiter to the Securit es and Exchange Commissionand the

Proponent in connection with the matters descnbed herein Subject to the foregoing the opinion

contained in this letter is rendered solely for your information in connection with the above-

referenced matter and may not be delivered or quoted to any other person or relied upon for any

other purpose without our prior written consent

Very truly yours /1

LOWENSTEIN SANDLER PC

.tv LI LAW


